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MEMORANDUM OPINION 

This case comes before The Cg-urc on a molion by certain Defendajits,' the Departmeii[ of 

Stat= (DOS),, the Central [nCfiliigcncc Agency (CIA), the Federal Bureau of Invest igaCion (FBI). 

■and Che National Security Agency (NS A), for a .st3.y puf^uajit to Op^n America v. Watergate 

Sp^^ial Prashcutton, PUJntilfs. Mohamed .AJ -Fayed ^nd Punch Limited, a British rna^Eizine of 

po!iEic3t satire" that Mr. A] Fayed owna and publishes, seek agency rccnrds pur^uanE to the 

Freedom of InfbtiTtaEion A^^c (''FOIA'X 5 CJ.S.C § 552. The requested records pcitain to che 

^Lra^^c di:a[hs of Diana Francis SpfiSicfer. Princess of Wales, Emsd "Dodi" Al Fayed, and Henri 

'it' 
Paul all of ^hom were killed in an autorciobile crash Ln Pans on August 31,1 997, and 



^Only four out cTl^ Id^liJ of nine defenda.its hav^ moved for a slay. The lemaimng 
defendants are the DeparUfnem of Jusnce, Uie Depaxtmeiit of Defense, the ImmigratiDn and 
NiLiuralization Service, the Executive Office of Ujij ted Statej? Attorneys, and Ihe Defence 
Intel figence Agency. Th« Unjwd States Secret Service TUSSS") has been dismissed from this 
actton. The parties have fiirthcr indicalcd tha.t Detendanc Office of Inielligence Policy Review, a 
coii\ponent of rhe Department nf Justice, "^iieed'no loader be pair of this (ingatjon." Status 
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StibseqiliRgliatfed events. Pur^uanL to th^ icisUut mcrtion. Defendants DOS, ClA, FBI, and 
ih^rei nailer ''Defendants" J seek a smy which Would provide the agencies with addiUonal 



fsine to complete the necessary review and release of Iheir records. Based on the following The 



Coutt shall ^rant Defendants' motion. 



i. BACKGROUND 



I ' 



The facts surrounding Ehe deaths afPrincsss Diana, Dodl AJ Fayed, ^d thejt driver Henri 
Paul huve received ejttenswe coverage in the iritemationai and national medi^. and require liiti* 
ftfporation here. The tK^^Hid while driving Chrou^h a tunnel under the Place d^Alrna in Paris, 
Fr^uice, le^^ving bodygLi^rd Trevor Rees-Jon.es as the ^ole survivor of the crash- See Cora.pl. % 14. 

PkintifTs' Complaint describes the ensuing French inves!j|fStmn, which concluded that Mr, 

f 

Paul's intoxication and excessive speed on a dangeroLis stretch of road wernt responsible for tha 

crdsh. see Id. % 15, the testimony of a forrr.er BriLish foreign imelHgence officer and member of 
MI& id the cDiJrse of the Investigation, seg id. ^ 1 S, aind a subsequent aclieme to de&aud Mr_ Al 



I 111 



-,i-*-.,- «n 



Fiiycd out cif mitlions of dollars in exchange for bogus CIA documeats, 5"^^ id, 24-51 

InparticuJar^ PI.ainUfTs. derail the alleged involvement of Oswald LcWintsri who claims 
connccdnns to United States inidligence operations, in the scheme to scU Mr. Al Fayed 
fabricated CI A documents suggesting that thecr^sh represented a successful assassination of ihe 
Princess and her cornpaiiion by British intelligence ("MI6"). See id. ^^21 -23. LegaJ 
representarives of Mr. Al Fayed alerted the FBI and fhe CIA to the proposed 'transaction, 
^vhereby putative fDrmer CIA agents and others would excliange' various documcnis poiatiag (q 
purported MI6 itivolvenifciit in th^ crash, and American knowledge qf this involvemfenr, for a 
bri^e sum of mbney, Suhjicquentiy^ Mr. Al Fayed 's rcpresenfatives proceeded to arrange [h*^ 
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LransactioD with the knowledge of American law enfarcemeni afiicials, ultimately dc!:^ignating 
Vienna, Austna as the sire for Xhc exchange, which w^ to tsikc place on April 22, 1 998, See id. U 

,3^. Au^tri^Ji aa than ties apprehended Mf„ LeWlnter in the course of ihc: Eran^ai^tiDn, arid lie has 
sfncc remained i nc^ce rated the rt;. Sns id. H 45* AE thE time of his an^st. Mr. Le Winter was in 

possession of a vaiieh/ of Ibj^e;! materials purporting iQ be ClA dacuments^. ajijd h^e_EUiegediy 

» 
implicated one or more actual CIA employees in the fraud scheme. See id UK 45, 4S. 

Since Ihese events. Mr. Al Fayed has sought the prosecution of other participants in the 

fraud schenie, and has attcmpLed unsiicccssfiiJIy to procure addkianal informaiion by s Lib poena 

In actionff filed In the United Stages District Court for the District of Calumbia and the United 



SEatcs DT^mct Court for the D[£itrict of Maryland. See id. ^If 52-58. Mr, Al Fayed engaged 

_. . ^ . ...,^. .., .., _.. i- .. 

fonner Sencitor Georg*: W. Mi re he! J to pursue any information in the possession of the CIA or tht: 
Hi^iirtmeni of Defense concerning the crash and related events. See id 5? -67,. Aiftei: failing to 
secure information through ill of these venues. Mr. At Fayed and Punch Limiicd:sQbnnitt:«?d 
FOJA requests to twenty-one (2 [ ) separate hranches often federal agencies seeking information 
pertaining to the crash. Plaintiffs divided their requests into twenty categories of names ^d 
incidenis relaEing to these events. iSe^ Zaid Aff. T| 4. Shortly alter submitting these FOI A 

-.1 

requests, Plafntiffs filed a Complaint In this Courts askmg for Judicial review of Eho various 
agencies' faiiUre to respond co, or d^fnial af, ^heir application for expedited processing of their 



FOIA requests. 



IL DISCUSSION 



Defend anis have mov^d 10 parti a Sly siay thcsc.jjrpceedj ngs with respect to Courit$ Qti^[ 
Two, S[K, LiTid Seven of the ConiiplainTp In support of thdr moiioo, Defcridants cliiim cliai 
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ulriiQiigln they are exercising dute diligence in responding to Plaintifft' FOIA requests, 
exceptional circumstances prevens them from processing the requests within Ihe Slam to ry lime 
Ijcriri, 

Under. Secaon 552 fa.](fjXC] of FOIA, the govenuiient m^y otefiUn a stay of proceed miis 
"[ijf Ehe Government can show exct^pLional cLrcLimstiLrces exfst and ihac the agency is exercisifig 
due diligenci^ in rcsporidmg lo thereque^L" 5 U;S.C. § 552 (a)(6XC). The D.C_ Circuit, in 
Open America v. iValergaie Special Fras^cidioH Force, 547 F. 2d 605 (D.C. Cm 1976), 
addressed Section § 552 (a)("G)(C} and found that an agency is entitled [o additional rime under 



"+•: 1 



FOlA's " ex ce phonal circurn stances" pro virion when the agency: 

I 

is deluded ^ith a volume of requests for informarion vastly In excess of that 
anticipaled by Congress, •v/hcn the existing resources are inadequate Id deal with the 
volume of such requests wUhin the Eime limits of subsection (6){A\ and when th^ 
agency can show that ir "is exercising due diliijence" in pr&ce^sing thejequests. 

547 F.2d at 616 (quoting 5 a.S.C. § 552 fa)f6KCj). 



_ J". ' _ ■ " J • 



EfTective 0<Stober 2, 19^7. as part of the ElecirQtiic Freedom of Information Amendments 
.fi;ri996. Congress added the foltowing two 5ub sections to Section 552{aL)(6)(C)^ 



^he CoufE rejecis Plainiiffs' argurnenL that the Defendants* motion for a stay is ^'akin" to 

a motion for summary JLidgmeni. As in initial matter^ Plaintiffs make this a^sercion wiihoiit any 
busis In l^w, titJng only to ^ case from the Northern District of Ilhnais which, contrary to 
Plaintiffs aantenrion,h^ nothing Eo do with a st^iy, but ral-her, involves a motion lO di^roiss, or in 
rlie alternatTve; fat :^)mm^ fiM^cnt SeeSchweihs v, FBI, 933 F. Supp. 719 (N.D. Ill- 1996); 
PL Opp. af 2-3. Moreover, there is little doubE thai ^ motion for stay is substantial iy different 
from a motion for summary judt^menl. Most imponantly, in 5taxk contrast to amotion for 
summary J udgm tint, a motto n for a ^t^y does no I evahmie the men is of a case. Accordingly, the 
Ciiiirt will pay [inle heed to Plaintiffs" insistence ihtii the instanr motion be treated as a motion 
for summary J LidgmtsnL. 

i 
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(Hj For purpc?5e5 of chis subparagraph, the term '^exceptional circumstances "does not 

mciude adeliiy that results frcrn apredictablt agency workload of requeslsunderihis 
section, unless the agE^ncy demons irat^s reportable progTess in fffducing it^ backloj? 
of pending request 

fiii) Refusal by a person to reasonably modify the scope of a request or arrange an. 
aJti^rnative time frame for proce.ssfhg ^ request (or a modif[ed requestV tinder cl3.use 
{ii} aitiir being given. an opj^ort unity to dcso by. the agency co whom Lhc person made 
tht request shall fee consiiJered as a f^icior in deteprnining whether sxcapEional 
cjrcuiTista,nces exist for purposes of this subparagraph. 

5 U.S-C. tf 552 (a)(6XC)fii3, (iii}_ The Icgisbtive history for the amendments reveals rhat 

Congress, having considered the decisiors in Open America, intended Ehe 1996 amendniehB to he 

"consistent with the holding in Open America^* wanted only to ^'clarify that roucine, prcdicrable 

agejicy backlogs forFOlA requests do not constitute e;tceptionaj circnm .stances.*' H.R. Rep. 

1 04-795, reprinted in 1996 aS.C.CA.N, 3448, 3467.^ Rathsr than overturn Cfpen AmBrica, rhp 

i 

J W6 iimendments mereiy explain that predictable agency workload and a backlog alone, wilJ no( 
justify a ^lay. However^ the amendments olearly conte nip lace Qiai other circumstances, such a^ 
an agt:ncy's tftons to reduce the number of pending requests, the amount of classified materiaL 
the size and complexity of other requests processed by the agency, ^t resources bemgdi^Voted to' 
ihe declassifscE^tion orcla^ified material of public imareSl, and the numher of requests for 
records by courts or admimstml] ve trihunaJs, are rekvant to the Courts' determlnadon ^ to 
whether exceptional clrcumijtances exl^c/ See id. 



■'Thu^i^e Court rejects Plaintiffs' suggestion ihat, due to the amcndmenLs, Open:, 
America is no longer valid and binding caselaw in this Circuit. SeeVt Opp. M% .^ 

^Thc considerations enumerated In Eh^ Segislative history directly rebut Plainiiffs' 

"osscrrijDn tlial "non-FOlA demands" on agmey resources "*ire noLpairpf ihe statutory cqiiation." 
■Sfc'i? PI. 0pp. a^ n, Specfficaliy, the legislaiivis hUtory provides that couirts contemplating a stay. 
aAcr consfdtrrin^ an agency's "efforts to reduce the number of pending requests^" may also 
consider, inter alia, "the size and" com pltxiiy or o^f^er requ^sis procei^^B by the a^^jncy^ [J the. 
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B. ExcepKQnal C[rciaiifetances 

As an initial matxer. T.h.c j^encies sssking a stay argue thai Plainiiffs have refused ip 
reasonably narrow the scope of \\\^\y requests. Sec Def. Mem, at I 7- ( g. Section 552 {a)f6)(C) 
provides that refusal to narrow ri request shall figure into the CDun*s consideration of the 
"excE:pTid"nal circumST^ces" question. 5^e 5 U,S.C. § 552 (a)(6KQ^ Plaintiffs assert that Hisy 
have reasbji^bly nsnrowed Ihesr r'jquesb in that ihty ttgi^ed la limit the daces of n^j]^ of the 
t^acsts to 1 W1 through the pr^^sent. See PI. Opp. ^l 9 fi.9. Nonetheless, Defcr-danls argue that 



J.. .'■ 



ihis tempo ra^tJimititiunEs of little value since there is litrle Ukdihpod ;ha£ PlaJndfli|*itcquesta, ns 
initiaJly posed, would have re suited in the location of material which predated 1997- S^a Det 
Mem. at 1 ^, In response, Plamiiffe insUt that Defendants have refused to ^'negotiate a, deadline 
for processing Plainrifrs' requests," and Ih^l ^'[t]his fact alone calls into question the good faith of 
defendants/' PI. Opp. at 9. However, Pi aii miffs' expectatmn of a negotiated schedule misreads 
Sechon 552b\){b){Q){i\{). which places the onus of modificaiTon squai=[y tipon the requester, and 
die^ not ijndicatt that an equaJ burden rests wtth the ageney Co "negotiate" an agreeable 
'"dcEidiine-" i'eriS O.S.C. ^ S^(aK6)(C}. Accordingly, Plaintiffs' argum=iit thai Defendanti! 
have acted in bad faith, in fliis regard. Is a non-aianer, and iE. further appears that PlaintifiS' 



" ii" II' 



(^fTorts to limit the scope of thstr requests are more symbolic thansubsLantive, 

Tuming now to the specific claims of each agency, the DOS argues that the burden of the 



resources being devoted to t"he declasstfjcatton of classified material of public tntcrcst, or [] the 
nifmbet of reqtif^sts far records by courts or adnutiislranve tribunals J', H.R. Rsp, 104-795, 
^^iprinted in 1005 LIS. CC A.N. 3443, 3468 (emphasis added). Accordingly, this Court will 
ascribe litilc, if tiny, weight PiuintlJTs* axgiimenr in Section O-B. of bts Opposition. See Pl_ Opp. 
at 12-14. 
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iar^e number of FOIA requests it recdves, compounded by approximaieiy 70 time-sensitive 
requests from CongrB^s^ the White House, and other sxeculivt; agendes which fal] outside of ihc 
agency's "predictable \vork]oad." have cr&ated ^'exceptianEil ctrctim stances" which Justify a^tay 
gf proceedings as to u. S^^ Dcf, MbL at 19^21; Grafbid Ded. ^ 37-39, In addition, chebO^^ 



Endicate^ that its effons cq res^puad to FOIA req^uests in a ci^lly manner are hampered by the fact 
ihar ihe office %vhich addresses the DOS' s FOIA requesLs:, as wdl as Privacy Act requests siad ■ 

•m 

other requesrs for information. Buffi^r^ from a 36"/n vacancy in StajfiT despite agency efforts to the 
contrary. Se(^ Def. Reply fli 15: Grafeld Ded. H 42. The DOS further attests that, pursuant to its 
ct^nrunilTTienr lo rE^duce the faacklDg of pending reques is. ihe agency has initialed attemprj^ f6 

•9 

reorganize inftastnicturc, desiapand implement new technologies, ai^d Inaugurate a task force, 
id I of which arcz alm^ at rediidng the backlog. See Dtx^ Mot. at 22; Grafeld Ded. ^ 2, 4. 6. M 
evidencii of chesi^ efforts, the bOS reporLs that "Operation Good Faith Effort" tasfcforoe has 
"completed action on many of ri\e bepartment^s oldest outstanding requests, clos[ed] over 2500 

cjses, and released nearly 70,0U0 pages ^o requesters." Dt;f MoE, at 24; Grafeld DccL 117. 

I- 

Busted on thrae circumstaxiots, the DOS anttcipatcs that i I will be unable to respoud before June 

I B, 200 1 and argues that it is etui tied to a stay until that date. See Def Mot. at S; Grafeld DecK ^ 
63. 



The CIA antic ipates that it will be able tO completely process Plaintiffs' requests by 
No vember' 11^3002. 5^^Def Opp, atU;DyerDed. atTm 27.3S. The ClA asks this CduiX to 
si?iy Its proceedings based on similar reasons to those offered by the DOS. First, the CIA noEcs 
that it has ejcperienccd ^ "steady increase" in the riumber of FOIA derniuids eath year. S^e Dcf. 
Opp. at 25; Dyer Decl, V 10. In addition, the ClA ar^ue^ that the resuU pfics decentralized 
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E'ecords system, while ensuring iriniied persbrmeraccessaft^ finlianc^^^ physical security, requires 
thai separate agency cgmponems mu5E work together io gomp!ele many FOIA rt:qiiesb. S^e Def, 
0pp. at 25 T Dyer DecL ^ 13, This unique need for departmeata! coordinadorL wichin the ClA : 
slows down tfi'ift processing of requtrsls. See Dcif. 0pp. at 2S-26; Dyer Dec[. | 14, Nonethi=lcss, 
ihe CIA attests to exercising due diligence in processing Plaintiffe' requests and making 
reasonable progress in reducint; its backLog. See D^f. 0pp. 3L 27. To snppoftthiVcoTitcntlon, Ehc 
CIA noTes ihsX it has Lnslituted new technolagy which has resulted [n a red\iciion of Its backlog 
'byi0%-23% over the pilst rhrse years. %e 1 J; Dyer Decl. ^ 21. StiH, the large volutne of FOIA 
and Privacy Act requests received by the CLA, ne^ly 5,500 In 1999 done, iireversibly slows the 



^iJa;-:, 



■ process ing of requs-sis. See Def. Opp, a.t 29; Dyer DecL ^'W- The CIA poiats qui that [he burden 

•f •■ 
oJ these requests cannot be anticipated, since ev«n if the volume is high, there is no way eo 

ELjfiticipace {[i^ breadth or complexity pf each new request. Sea Dtst Reply at 7^3. Accordini^y, 

liie CTA argues that, as a result of the large vcpJumc of requests Sind its due diUgerace In processing 

tliese requests, ft I5 entitled to u Stay. 

The FBI's requests for a stay also indicates that ii has "extreme" burdens oti its 

. - '. ' ■ • ' . 

fn formation processing resou re es, S'-ee Def Opp. at 30-32: Hodes Dec], Tf 2S. A contmual influx 



r *!•'.■ *.*..' 



of requests caused the FBI's bcLcklog to rsach a high of 1 5,244 requests by the end of 1956. See 
Dt:f, Opp._ .ai30; Hodts Dcci. \ 28. Over the past ihree years the FBI has hired oyer 35D new 
personnel lu help prcicesfi^ POIA and Privacy A^L requests and h||l-fUQpb^^^^ in reducing the 

m 

biicJclog to 3,733 requests by October I, 2000. Sei^ Def. Opp. at 50; Hodcs Decl, If 34, 34. 
.Monetheless, Che FBI argues that coDStant incoming requests combmcd with the agency *s 
substantiaf FOIA and Privacy Aci related Ungatiori demands, both of which arc unpredictable, 

f S 
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rniikE rapid response to in£in>> reque^Sts an insurmbuntable chalienge. Ses Def, 0pp. at 30- Hod 



es 



Dec]. Y\ 29, 30, 



In PlainEfffs' case. iherBI^ pursuant eo its fir^i-in. first^^ut procdssing system/ ha^ pJaced 



ive 



Plainiiffs* .i^tjiigsU into, two.qixeucs according to fhc anricipated volume of potenEially respons 
records. Sei^ Dcf. Mem, aU I ; Hodes Decl. Ti 1 7, 37- The FBI indicates ttat the porjious of 
PiiiintifFs' reqiiesrs for records which Were assTgri'eiJ'tO- the "small queue," for which Sbo or less 
respousive pages arc anticipated, can be processed by mid-Fehmaiy . 7Q0 1 . See Def. Mem. at 1 1; 
Hbdes Dccl. |17. With regard to PliintilTs' remaining requests to the FBL which have been 
placed 'm the ^medium queue," for which 501^2500 responsive pages are anticipated, the FBI ha^i 
■"^eiitifief* appraximately 1.500 pages of paten li ally responsive material, much of which, the FBI 

'>■ 

^?''?y.^5 wjl] con si St. of classified informadoii. See Def. Mem. at 33, Hodes Decl. 1 17, * 
Constquendy, the FBI indicates that it wiil be utiafafe io compJel&Iy process thta requests waiting 
in ihe 'mt^dium queue" until Febmary 28, 2002. Sse Def. Mem at II ; Hodes Deci, Tj^j 27, 38. 
Based on the^e facES, the FBI argues chat ihe Caurt should ^tay Its prDCecdings as to the FBI until 



on a 



'In their Opposstionp Pliiintiirs cantmd that the FBI does not "truly process rcqu eats 

frrst-in, first^auC basi^.'^ PL 0pp. at 26. In support of this contention. Pldmifis offer the 
declaration of Janies Le^:^. an titmmey who purports la "specialize m [FOIAJ Titigadon." Lesar 
Decl, Tl 2. Mr. Lcsar offers ancLdoiizi evidence which comports with Plainiiffs' assertion 
regarding firsts in, fitst-^oiit pfob'^ssirvg. However, Mr. Lesar's declaration relics, in many 
iitsiances, on information which is over a decade oid. Moreover, miich of the decjaration ilsdf 
cQiv^ists of unsupponcd assertbiis. Thu.s, Ehc Conn find^ thar there is little merit in PlamtifTs* 
ai^ssertion ihac che FBI does not adhere to a ftrsi-in. (Irst-om processini^ form u la, Furthermort?^ 
evert If the FB t did nor adhere sirictiy lo first-in. first-ouE processing, there is little ^uppojt for Ihe 
CO n [cut [ on tlial Opsn Amsrice^ rcrquires such a system. To the contrary. Open America merely 
requvreii "good faij:h and due diligence'^ and ti "procedure which is fair overall in the panicul^ 
i^ency." Ope/t America, S 47 F. 2d at 615: In this instance. Plaintiffs have not offered iiny 
iioncrete evidence that the FEVs processing system is unfair, or th^i i: has been implemented in : 
bad faith. 

/ 9 
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th^jse daies because iftiFBI is ftmctioning under the .Atniordinary cirrumstance^prnvisfon in 
Section 552 {ei)(6)(cX 

FjndlJy, the NSA, like the other defendants, contends that it 



is operating under 



extraordinary crircumsrances. ies Dcf. Mem. at iS; Grybe Ded. ■^'f IS^T S. C^miy. the NSA 
frsurr^at^. thai th^r= arc 132 cases in the -s^plc" q..uf which are ahead' o f pi aimiffs" reqiie^is. 
and thai it wfli be able io reach PUintifTs' regue^^ts by September 15. 20DI . See Def. Mem. 
3&: Gnibc Deci. ^ 30. The NSA points to ongoing personnel difficulties which have thwaned 



ar 13. 



H' 



to increase the si^e of iisFOIAprocessi^^ See id-, Grube Decl fl IS. More 



siyniHcantly, the NSA points □ui that many of its records contain classiiJed infonnation, which 
pHor to rdease. must be examined on a word-for-word basis to insure ag^trtst the Inadvertent 



'T_ 



r^i..tai.= of ckssilled information. ^eeDef Mem. at 36; Gmbe DccJ, TJ1| H, 14. Tnese factor^ 
attests the NSA. have lead to a stibsianriaj backJcg of FOIA requests which, alihoiigh answered 
on a tirst-in. fit5i~out basis, are often sbw to process. See Def Mem. at 36. 37; Gnibc imi H 



IS. 



the NSA argues rhat tJie steady increase in the number of 



rsquescs, combined with the 



largely classified nabre of its maicrielsan,^it^stdp difncuUies, makes reduction of its 
bsck'hi S signiftcant challenge wti^ch |u|dfies the agency's need Jbr extra fime. Plaintiffs 
discount the NSA's claimed difficulties, questioning the veracity of the statistics offered in the 
^^^^^ Peclaratiqn, arguing that staffing dimcuitiea are predictable, and belittling the impact of 

II.* ^ 

?b^ ^^^.^'1='^ fixture of the NSA "5 information. See Fl. Opp. at 16-17. In response, the NSA 

explains the statistical discrepancies by the simple fact that different'metftodoiagies 



were used lo 



uiaic the numbers, SeeDsl\ Reply at 12. In addition, the NSA ejcprains tfiat stafFing 



:• 
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ilimculrles are noi predictable, since vacancies are never predict abJe. nor is the voTume af FOIA 
requests, Ses ^d. Lasiiy. the NS A tides that rt is constaniiy [aoking for m=!hods to speed up Ebic 



process and ro 



uce its backlog of re quests and has taken step?; toward the purchase of 



new 



tcdmoiogy 10 assist in its effort.. See Dc£ Reply it ! t -IS; Gmbs DccL ^ 15^17. 39. Specifically 
rd^utting each of Plaintiffs' attacks, the NSA argues that it ha^offercd sumoenl grounds to 
JLiSttFy a s:ay pursuant to Section 5S2 t4)(6)[c). 



All DMhc agencies' assertions sue supported by lengthy and detailed affidavits 



, each of 



requesl^: 



U '^6^5^P??^^ ^^? reasons for the agency's backlog and ItiabiHty to process FIOA 
rapidly, and describe the measures beiKf taketi to retnedy these problems, i*e^Def. Exs. U4. 
Nonetheless, throughout their Opposition, Plaintiffs atLeajpt to discredit the venicity of the 
vurioLis declEiraiions otTered by Defendants ia suppdrt of their motion, Primajiiy. Plaintiffs'*" 
contrast the agencies' statistfes regarding ihe number of pending requesLs and the sizt of the 

ii 

agency's backlog. ofTcred in Defendants' affidavits, against si^Br-^stntistics available through 
OtFier sources. Sse. s.s.M- 6pp. ai 16, 22, 26. Drawing compaiiTOns, Plaintiffs impjy that 
Detendiints have manipiilaied Uieir figures to support their motion ajid attempt to show that '' 
P'^f'^^.^^'^^.?* attestations arc not reliable. See id. However, despite these seemlnglycarcfijl 
comjjarisQns, Plaintiffs either fail to recognize, of Eiil to point out to the Court, thai the 
ditYerences in statistics are largely the result of differences in methodologyi Namely, the bodies: 
cuiculaiing the statistics Avere considering diffcram [nrormatjon. For e;iample. Plaintiffs' 
stmistics on the NSA's FOIA workfoad mcludc only FOIA requests, while tlie ntimbcits affercd 
in the Gmbe Declaration refleci both FOIA and t'n\'acy Act requests, Sss Def. Reply at JZ. 
ThereiTi lies the itvnbcent disci^ipancy. "Agency affldiivits are accorded a presumption of good 
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f^ith," and contrary to Plaintiffs Insistence/there is no eviidence In this case' which ret uts that 
prssumption, Sa/ecard Service ji. Inc. v. SEC. ^2^ f-2d 1197, 1200 (p,C. CIr 1991). Thus, the 

* i 

Cn.Lirt find5 i\u grounds upon wln'ch lo reject th^^ fachjal ass^^rtions [n Defendants* aind^VUs* 

: 111. conclusion; 

Aft^r considering Defendants' motion, mt^morfiinda, and affldavirs, PlaintifFs^ opposition^ 
iind the relevant law, ihe Coun is convinced that Defendant DOS. FBI. CLAl, and NSA are 
entitled [a invoke the "exceptional circum .stances'" provision of FOIA, due to lin^nticlpated 
Workload, inadequate re^ource.^ of the agencies, compter and voiizminDus req^ei^b;^ the agencies* 



H 



\ 



efforfs to reduce the numb^c' of pending mqug^ts. and the exert;t£c of due diligetlce laTesponding 

ip PlainlifTs' FO.LA. lequestis. Further, as the Court fcaiind in ils previous two rulings dccliiiing to 

is^uc: a temporary restraining order or a prelimiiiMy ity unction, Plaijilifrs hav& not demonserated 

a compeUmtj need to expedite l\\^ processing of their requests. Accordingly. Deft:ndants' motion 

I 
for a stay shall be granted.'* An appropriate Order aceiompanies this Memorandiam Opinion. 



I I 



' \ 




COLLEEN KOLLAK^KOTELLY 

United States District Judge 



^K 



^Hut more ihB^ one monrh 3.ftrr Ehrs Cotm denied Plaintiffs" request for discovery into the 
proces^ijig of iheirFOlA requ*?^s, Plaindfis' again implore this Court to pennil discovery. As 

described ahovc^ eajch of the fout Defendants that has moved for a stuv hiiis provided a detailed 
afildavit explainjtng its processing procedure and Plain tiffs" progress in that pnscedure. Given 
thfit reliable evidence^ Lhe Court sees no reason to permit discovery at this stag^ in the licigaiion. 
iVt* Safscnrd^ 9-26 F-2d al i 2 DO T' Agency affidavits , . . cannot be rebutted by purely specufative 
claims about die existcncs and dLscovsrability of other dtjeuments.") (intemai quoutions 
oniitted), 
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